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ï ð ͳ͓ɺ݄̍̍ʹ *5 WTO, Notification of an Agreement WT/DS 204/7 S/L/161 2 June 2004.
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Ͱ͖Δࣄۀ؀ڥΛ࡞Δඞཁ͕͋Δɻ͜ͷ఺͸ɺ෢ث౳ͷҰ෦ͷྫ֎Λআ͘ͱɺྺ࢙తʹ͸ۚ༥ʹ͍ͭͯ͸ɺখࣉজʮۚ༥෼໺ʹ͓͚Δ̬̩̤ن཯ͷ๏ߏ଄ ʢ೔ຊۜߦۚ༥ݚ *6 ʯ




























ن੍ΛఆΊͨ΋ͷͰ͋Δ ʮެऺిؾ௨৴ͷ఻ૹ໢ʯͱ͸ ʮ఻ૹ໢ͷఆΊΒΕͨऴ୺஍ ɻɺ
఺ͷؒͰͷిؾ௨৴ΛՄೳͱ͢Δެऺిؾ௨৴ͷج൫Λ͍ ʢಉ̏ï ðʣ͏ͱ͞Εɺిؾ௨ ʯ c














༻ʢҎԼ ʮެऺ఻ૹ໢ɾ఻ૹαʔϏε΁ͷΞΫηε౳ ʣʹӨڹΛٴ΅͢৚݅ʹؔͯ͠ ɺʯ
ಁ໌ੑΛ֬อ͢Δ͜ͱɺ͢ͳΘͪʮެʹར༻ՄೳͰ͋Δ͜ͱΛ֬อ͢Δ͜ͱ ʢಉ̐ ɻ ʯʣ
ᶄެऺ఻ૹ໢ɾ఻ૹαʔϏε΁ͷΞΫηε౳ʹؔͯ͠ɺଞࠃͷࣄۀऀʹ߹ཧత৚݅ฒͼʹ
࠷ܙࠃ଴۰͓Αͼ಺ࠃຽ଴۰Λ֬อ͢Δ͜ͱʢಉ̑ï ð ɻᶅଞࠃࣄۀऀʹରͯ͠ɺެऺ఻ a ʣ
ૹ໢ɾ఻ૹαʔϏε΁ͷΞΫηε౳Λ֬อ͢Δ͜ͱɻᶆެऺ఻ૹ໢ɾ఻ૹαʔϏε΁ͷΞ
Ϋηε౳ʹؔͯ͠ɺެऺҰൠʹར༻Մೳͱ͢Δೳྗͷ֬อͷ੹೚ΛՌͨ͢͜ͱ౳ɺྻڍ͞



























഑తࣄۀऀن੍ʯ͕ಋೖ͞Εͨͷ͸ɺࢀরจॻΛ೔ຊͷిؾ௨৴ࣄۀن੍ʹ൓өͤͨ͞΋*8 1199 सాਖ਼೭ ֵ໋̞̩ਪਐͷిؾ௨৴৹ٞձୈҰ࣍౴ਃʹ͍ͭͯ Լ δϡϦετ ʮʢ ʣ ʯ
߸ï ð ࢀরɻ 2001 , pp.54-55.
؛Ҫେଠ࿠ɾ޲ా௚ൣɾ࿨ా݈෉ɾ಺ాߞ࡞ɾඕ؏ढ़จʰܦࡁ๏ʢୈ̏൛ ʱïù÷÷÷ðó *9 ʣ
ķõú÷þõ
*10 www.glocom. ac.jp/users /hayashi ྛߛҰ࿠ ೔ຊ൛ ࢧ഑తࣄۀऀن੍ ͷ໰୊఺ ɺ ʮʮ ʯ ʯ
/Attach010226.pdf,






ࢀরจॻͷத֩త໨త͸ʮओཁͳࣄۀऀʢ ʯͷن੍ʹ͋Δ ʮओཁͳࣄۀ major supplierʣɻ
ऀʯͱ͸ ʮï ðෆՄܽͳઃඋͷ؅ཧʯ·ͨ͸ʮï ð౰֘ࢢ৔ʹ͓͚Δࣗݾͷ஍Ґͷར༻ʯ ɺ ab
ɺ ʮʢ ʣ ͷ݁Ռͱͯ͠ جຊిؾ௨৴αʔϏεͷؔ࿈͢Δࢢ৔ʹ͓͍ͯ Ձ֨ٴͼڙڅʹؔ͢Δ
ࢀՃͷ৚݅ʹஶ͘͠ӨڹΛٴ΅͢αʔϏεఏڙऀ ʢ ࢀরจॻʯఆٛ ɺ͢ͳΘͪిؾ௨ ʯʮ ʣ
৴ࣄۀऀͷ͜ͱͰ͋Δɻ
ï ðͷʮෆՄܽͳઃඋʯͱ͸ɺ୅ସੑͷͳ͞౳Λຬͨ͢ʮެऺిؾ௨৴ͷ఻ૹ໢ຢ͸఻ a















Θ͕ࠃͰ͸ɺï ðʹΑ̣̩̩ͬͯ౦੢͕ɺ·ͨï ð ͷ݁Ռͱͯ͠ɺ̣̩̩υίϞ͕ʮओ ab
ཁͳࣄۀऀʢ ʯͱଊ͑ΒΕ͍ͯΔͱݴ͑͹෼͔Γ΍͍͢Ͱ͋Ζ͏ ɻ major supplierʣ
*11
̲ɽن੍಺༰




ʹؔ͢Δݖརʢಉ̏ ɺ໔ڐج४ʢಉ̐ ɺن੍ػؔͱαʔϏεఏڙऀͷ෼཭ʢಠཱن੍ ʣʣ
ػؔɺಉ̑ ɺप೾਺΍൪߸౳ͷكগࢿݯͷ෼഑ɾར༻৚݅ʢಉ̒ʣΛنఆ͢Δɻ ʣ-6-
͜ΕΒ͸ɺݪଇΛදݱ͢ΔΑ͏ͳܗࣜͰॻ͔Ε͍ͯΔ෦෼͕ଟ͘ɺͦͷͨΊʹɺࠃʹର
ͯ͠ڧ͍ٛ຿Λ՝ͨ͠΋ͷͰ͸ͳ͍ͱଊ͑Δ͜ͱ΋Ͱ͖Δ ͨͱ͑͹ ຊߘͰݕ౼͢Δ ి ɻɺ ʮ
ؾ௨৴ฆ૪ʯʹ͓͍ͯ΋໰୊ͱ͞Εͨ ͸ɺϝΩγίʹ͓͍ͯେ͖ͳࢢ৔γΣΞΛ Telmex
































ᶃ౷Ұਫ਼ࢉྉۚï ð੍౓ɺᶄൺྫϦλʔϯï ð uniform international settlement proportionate return
ํ͓ࣜΑͼᶅઐ༻ઢͷ୯७࠶ൢചͷېࢭͰ͋ͬͨ ͜ΕΒͷॾ఺͸ ࠃࡍిؾ௨৴ࣄۀ ࠃ ɻɺ ʢ
ڥΛ·͙ͨిؾ௨৴αʔϏεͷఏڙࣄۀʣͷجຊߏ଄ʹؔΘΔ΋ͷͰ͋Δ͕ɺͦΕʹͱͲ






































ఆֹྉۚΛࢧ෷͑͹Α͍ઐ༻ઢͷ࢓૊Έ͕͋Δɻ*13 Boutheina Guermazi, "Reforming International Accounting Rates: A Developing Country
The WTO and Global Convergence in Perspective," in Damien Geradian and David Luff ed.,








ۀऀ͔Β̗ࠃࣄۀऀʹࢧ෷ΘΕΔྉۚΛʮܭࢉྉۚï ðʯͱ͍͏ɻ΋ͪΖΜ accounting rate
̖ࠃɾ̗ࠃؒͷൃड৴͸૬ޓతʹߦΘΕɺ͔ͭ૬౰ྔ͕௨৴͞ΕΔͨΊʹɺܭࢉྉۚ͸Ұ

































































ೳͰ͋ΔʮجຊαʔϏεʢ ʯʹର͢Δ֓೦ͱͯ͠ɺίϯϐϡʔλॲཧΛؚΉ Basic Serviceʣ
αʔϏεʢΠϯλʔωοτ઀ଓαʔϏε΍σʔλ௨৴αʔϏε౳ʣͱͯ͠ʮߴ౓αʔϏε
ʢ ʯͷޠ͕༻͍ΒΕ ʮߴ౓αʔϏεʯʹ͍ͭͯ͸ɺݪଇతʹඇن੍ͱ͠ enhanced serviceʣɺ
ͨɻͦͷޙɺ ೥௨৴๏ͷ੍ఆʹΑΓɺ͜ͷ෼ྨ͸ ʮిؾ௨৴αʔϏε 1996 ɺ






























































̍ओ ཁ ૪ ఺
ʮిؾ௨৴ฆ૪ʯͷখҕһձใࠂॻͷ૪఺͸ɺ࣍ͷ̏ͭʹ෼͔ΕΔɻᶃ૬ޓ઀ଓ























ʮʢ ʣ ̎ ܦࡁత࣮ߦՄೳੑʹরΒͯ͠߹ཧతͳɾɾɾྉۚ ݪՁʹরΒͯ͠ఆΊΒΕΔ΋ͷ
ʹج͍ͮͯఏڙ͞ΕΔ͜ͱ ʢࢀরจॻ ï ðʣ ɻ ʯ 2.2 b
ిؾ௨৴ͷ઀ଓྉۚʹؔͯ͠͸ɺᶃࢀরจॻ ï ð͕ద༻͞ΕΔʮओཁͳαʔϏεఏڙ 2.2 b
ऀʯͱ͸Կ͔ɺᶄʮܦࡁత࣮ߦՄೳੑʹরΒͯ͠߹ཧతͳɾɾɾྉۚʢݪՁʹরΒͯ͠ఆ
ΊΒΕΔ΋ͷʣʹج͍ͮͯఏڙ͞ΕΔ͜ͱ ʯԿΛҙຯ͢Δ͔ɺͭ·Γï ðʮݪՁʹরΒ͠ ɻ a
ͯʢ ɺï ðʮܦࡁత࣮ߦՄೳੑʯͦͯ͠ï ðʮ߹ཧతͳʯͷҙຯ͕໰୊ʹͳ cost-oriented b c ʣ ʯ
ͬͨɻݴ͏·Ͱ΋ͳ͘ɺᶃ͸ᶄͷલఏΛߏ੒͢Δɻ
ï ð ओཁͳαʔϏεఏڙऀ 1
ʮओཁͳαʔϏεఏڙऀʢ ʯ͸ɺ͢ͰʹᶘͰݕ౼ͨ͠Α͏ʹɺࢀরจॻ major supplierʣ
ͷجװత֓೦Ͱ͋ΓɺͦͷҙຯΛ໌Β͔ʹ͢Δ͜ͱ͸ɺࢀরจॻɺҾ͍ͯ͸֤ࠃͷిؾ௨
৴ن੍ͷࡏΓํΛࠨӈ͢Δ఺Ͱ͖ΘΊͯॏཁͰ͋Δ ʮओཁͳαʔϏεఏڙऀʯʹ͸ɺᶃ ɻ














཰ͷେ͖͞ʹΑͬͯ ͕ ͱͷަবʹΑܾͬͯఆͨ͠ܭࢉྉۚΛଞͷࣄۀऀ΋ Telmex Sprint
฿Θͳ͚Ε͹͍͚ͳ͍ͱ͍͏΋ͷͰ͋Δɻখҕһձ͸ɺ͜ͷঢ়گʹ͍ͭͯɺ ͕౷ Telmex
Ұਫ਼ࢉྉۚΛܾఆͰ͖ΔҎ্ ʮࢀՃͷ৚݅ʹஶ͘͠ӨڹΛٴ΅͢ೳྗʯΛ΋ͭͱ൑அ͠ ɺ*17 Rajeev Sharma and Jason Rosychunk, "The Collision of Trade and Competition Law:








ଞํ ʮओཁͳαʔϏεఏڙऀʯΛ৚݅෇͚Δ΋͏Ұͭͷཁ݅Ͱ͋Δ ʮࢀՃͷ৚݅ʹ ɺɺ
ஶ͘͠ӨڹΛٴ΅͢ೳྗʯ͸ɺ͢Ͱʹड़΂ͨΑ͏ʹɺڝ૪ʹΑͬͯࣗΒ֫ಘͨ͠ೳྗʹΑ
ͬͯڧ͍ن੍ΛՃ͑ΒΕΔͷ͸ෆฏ౳Ͱ͋ΓɺຊདྷʮෆՄܽͷઃඋï ðʯ essential facilities
ʹ͍ͭͯͷΈن੍ΛڧԽ͢΂͖ͩͱͯ͠ɺڝ૪๏ֶऀ͔Β൷൑ͷڧ͍΋ͷͰ͋Δʢᶗ̎
ʢʣɽ ʣ ɻɺ ɺ ɺ ̎ ̱ ࢀর ͔͠͠ ຊ݅ͷ৔߹͸ ੓෎͕౷Ұܭࢉྉ੍ۚ౓ΛͱΔ͜ͱΛڧ੍͠











ʮʢ ʣ ï ð ܦࡁత࣮ߦՄೳੑʹরΒͯ͠߹ཧతͳɾɾɾྉۚ ݪՁʹরΒͯ͠ఆΊΒΕΔ΋ͷ 2
ʹج͍ͮͯఏڙ͞ΕΔ͜ͱ ʯ ɻ
̰ ʮݪՁʹরΒͯ͠ʢ ʯͷҙຯ ɽʣ cost-oriented
ࢀরจॻ͸ɺిؾ௨৴ྉۚΛʮݪՁʹরΒͯ͠ʢ ʯܾఆ͠ͳ͚Ε͹ͳΒͳ cost-orientedʣ
͍ͱنఆ͢Δ ࢀরจॻى૲࣌ʹ͸ ݪՁʹরΒͯ͠ ͸ ྉۚ͸ݪՁï ð ɻɺ ʮʢ ʣ ʯɺ cost-oriented cost
Λجʹ͠ͳ͚Ε͹ͳΒͳ͍͕ɺݪՁͱͷؔ࿈ੑΛബΊΔͨΊʹ ʮݪՁʹج͍ͮͯ ɺ
ï ðʯͱ͍͏֓೦Ͱ͸ͳ͘ ʮݪՁʹরΒͯ͠ʢ ʯͱ͍͏ɺ߆ଋੑͷ cost-based cost-oriented ɺʣ
΍΍؇΍͔ͳ֓೦͕࢖ΘΕͨͱݴΘΕΔɻ





খҕһձ͸ ʮݪՁʹরΒͯ͠ʢ ʯΛ௨ৗͷҙຯʹଈͯ͠ղऍ͢Ε͹ɺͦ ɺʣ cost-oriented
Εʹ͸Ұఆͷ෯͕͋Δ͜ͱΛೝΊͳ͕ΒɺݱࡏͰ͸ͦΕʹʮಛผͷҙຯʯ͕෇༩͞Ε͍ͯhe WTO Agreements on *18 Peter Lang, T ʮ௕ڑ཭૿෼අ༻ํࣜʯͷॾํࣜʹ͍ͭͯ͸ɺ





ðʯΛ࢖͍ͬͯΔҎ্ ʮݪՁʹরΒͯ͠ʢ ʯ͸ʮ௕ظ૿෼අ༻ methodologies cost-oriented ɺʣ
ํࣜʯΛࢦ͠ɺͦͷ఺ͰϝΩγίͷྉۚࢉఆํࣜ͸ࢀরจॻʹ੔߹తͩͱ൑அ͢Δɻ
̱ ʮܦࡁత࣮ߦՄೳੑʹরΒͯ͠߹ཧతͳʯͷҙຯ ɽ
ݪՁʹরΒͯ͠ ͷҙຯΛ֬ఆͨ͠ޙ ̎ ̎ï ðதͷ ଞͷྉۚࢉఆج४Ͱ͋Δ ܦ ʮʯ ɺ ɽ ɺ ʮ b
















͍͏൑அ͔Βɺࢀরจॻʹ͸ ʮݪՁʹجͮ͘ï ðʯͰ͸ͳ͘ ʮݪՁʹরΒͯ͠ ɺɺ cost-based
ʢʣ ʯɻ ɺɺ cost-oriented ͱ͍͏ݴ༿͕࠾༻͞Εͨ খҕһձใࠂॻ͸ ͦͷޙͷ࣮ߦʹج͍ͮͯ
ʮ௕ظ૿෼අ༻ํࣜʯΛࢦ͢ͱ൑அͨ͠ɻ΋ͪΖΜɺখҕһձ΋ʮ௕ظ૿෼අ༻ํࣜ
























1 ̏ࢀ র จ ॻ
ʢ̍ʣ ൓ڝ૪తߦҝʢ ʣ anti-competitive practice















































ʮʯ ɺ ͷதͷ ిؾ௨৴αʔϏε ʹ͸جຊిؾ௨৴αʔϏε΋ؚΉܗͰهࡌ͞Ε͍ͯΔͱͯ͠
ϝΩγίͷओுΛୀ͚ͨɻ
ʢ̎ʣిؾ௨৴ෟଐॻ̑ͷجຊిؾ௨৴αʔϏε΁ͷద༻ͷՄ൱
ถࠃ͸ɺϝΩγίͷࠃࡍ௨৴઀ଓ੍౓ʹ͍ͭͯ͸ɺճઢઃඋϕʔεï ðͷ઀ facilities based
ଓ໰୊ͱͯ͠ిؾ௨৴ෟଐॻ̑ï ðʹɺ·ͨ୯७࠶ൢചͷېࢭʹ͍ͭͯ͸ɺඇճઢઃඋϕ a









































ðʯͱ͍͏දݱʹɺిؾ௨৴ࣄۀऀ૬ޓؒͷʮ૬ޓ઀ଓï ðʯؚ͕·ΕΔ͔ use interconnection
ɻɺ ʮ ʯ ͱ͍͏ܗͰ૪఺Խ͞Εͨ ిؾ௨৴ෟଐॻʹ ެऺ໢ɾެऺαʔϏεͷ ΞΫηεͱར༻
ͱ͍͏֓೦͕࢖ΘΕ͍ͯͯిؾ௨৴ࣄۀऀ૬ޓؒͰ௨ৗ༻͍Δʮ૬ޓ઀ଓ











ͷղऍΛ࠾ͬͨ΋ͷͰ͋Δɻຊ݅Ͱ΋ࠃࡍ௨৴ͷͨΊͷܭࢉྉ͕ۚɺࢀরจॻ ï ðʹর 2.2 b


























͕͋Δ ʮओཁͳࣄۀऀ ʮ൓ڝ૪తߦҝ ʮݪՁʹরΒͯ͠ʢ ʯͱ͍͏Α ɻʯ ɺʯ ɺʣ cost-oriented
͏ͳجຊతͳ֓೦Ͱ͋Γͳ͕Βɺಉ࣌ʹࠓ·Ͱ࿦૪ͷతͱͳ͖ͬͯͨ΋ͷͷղऍʹਖ਼໘͔
ɻ ɻ ΒऔΓ૊Μͩ ͦͷͳ͔Ͱ΋େ͖ͳӨڹΛ࣋ͪͦ͏ͳͷ͕ྉۚن੍ʹؔ͢Δॾ֓೦Ͱ͋Δ
̰ɽྉۚن੍
ࢀরจॻʹ͍ͭͯͷ൑அͷͳ͔Ͱಛʹॏཁͳͷ͸ɺܭࢉྉۚʹؔ͢Δ΋ͷͰ͋Δɻܭࢉ*22 Sharma et al., ., p.3. op.cit
सా ࢀরɻ *23 , ., p.55. op.cit
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ྉۚͷج४Ͱ͋Δ ʮܦࡁత࣮ߦՄೳੑʹরΒͯ͠߹ཧతͳɾɾɾྉۚʢݪՁʹরͯ͠ఆ ɺ
































































































ɻɺ ɺ ʮʯ ఆͿΓʹͳ͍ͬͯΔ ͦ͏ͨ͠෼໺ʹ͍ͭͯ ຊ݅খҕһձ͕Լͨ͠൑அ͸ ࢘๏ཱ๏
ͷ඄ΓΛ໔Εͳ͍ఔʹɺ͋·Γʹେ୾ͳ΋ͷͩͱݴΘͳ͚Ε͹ͳΒͳ͍ɻ
͔ͭͯɺ̜̖̩̩ฆ૪ղܾखଓ͸ ʮΩϋμϚάϩࣄ݅ʯʹ͓͍ͯɺ̜̖̩̩͕֤ࠃͷ ɺ
؀ڥن੍ʹ্࣮࣭༏Ґ͢Δͱݴ͑ΔΑ͏ͳ൑அΛԼͯ͠େ͍ʹ෺ٞΛৢͨ͠ɻͦͷޙɺ̬
̩̤ମ੍ԼͰ͸ɺঃʑʹ൑அ಺༰͕मਖ਼͞Εͯɺ࠷ۙͷʮΤϏɾΧϝࣄ݅ʯͰ͸̬̩̤ن
੍ͱ֤ࠃͷ؀ڥن੍Λௐ࿨ͤ͞ΔΑ͏ͳଶ౓ʹมΘͬͨ ɻ
*25
̨̜̖̩ʹ͍ͭͯ͸Ͳ͏Ͱ͋Ζ͏͔ɻ̨̜̖̩ʹ͍ͭͯ΋ɺ͜ͷΑ͏ͳ̬̩̤ฆ૪ղܾ
खଓͷେ୾ͳΞϓϩʔν͕֤ࠃʹࢧ࣋͞Εఆண͍͔ͯ͘͠ɻ͜ͷ͜ͱ͸ɺࠓޙͷ̬̩̤ɺ
ͱ͘ʹ̬̩̤ͷదਖ਼ର৅ൣғͷࡏΓํΛߟ͑Δ͏͑Ͱ͖ΘΊͯॏཁͳૉࡐͱͳΖ͏ɻͱ͘
ʹ̨̜̖̩ͷ৔߹ʹ͸ɺ͢Ͱʹड़΂ͨΑ͏ʹɺͦ΋ͦ΋֤ࠃͰηϯγςΟϒͳαʔϏε෼
໺Λର৅ʹ͍ͯ͠ΔɻͦΕΛड͚ͯɺݱࡏ࣮࣭తʹ̨̜̖̩͕ن੍Λٴ΅͍ͯ͠Δͷ͸ɺ
ۚ༥ɾ௨৴྆෼໺ʹ͍ͭͯɺ͞ΒʹઌਐࠃͱҰ෦్্ࠃ͚ͩͰ͋Γ ʮυʔϋ։ൃΞδΣ ɺ
ϯμʯͰ͸ɺର৅ʹ͓͍ͯɺۚ༥΍௨৴Ҏ֎ͷΤωϧΪʔ΍༣ศ෼໺ɺ·ͨର৅ʹ͓͍ͯ
్্ࠃ΁ͷ֦େ͕໛ࡧ͞Ε͍ͯΔɻ͜ΕΒͷؔ܎ऀ͕ຊ൑அΛͲͷΑ͏ʹධՁ͢Δ͔ɻ૬
౰৻ॏͳจݴΛ࢖ͬͯ৚໿Λ࡞ͬͨͱͯ͠΋ɺՃໍࠃ͕ҙਤͨ͠Α͏ʹղ͞Εͳ͍Մೳੑ
͕ߴ͍ͱ͢Ε͹ɺ̨̜̖̩ʹΑͬͯαʔϏε๵қࣗ༝ԽΛਤΔ͜ͱ͕ةݥͩͱߟ͑ΒΕͳ
͍ͩΖ͏͔ɻ̨̜̖̩ن੍΁ͷڋ൱൓Ԡ͕ߴ·Δ͔Ͳ͏͔ɻిؾ௨৴ฆ૪ͷখҕһձ൑அ
ͷධՁ͸ɺ͜ΕΒͷ఺ΛݟۃΊͯॳΊͯԼͤΔ΋ͷͰ͋Δɻ